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SUNBURST SCH. DIST. NO. 2 v. TEXACO, INC.: RETHINKING RESTORATION DAMAGES AS A 

REMEDY FOR TORTIOUS INJURY TO LAND AND PROPERTY  

 

I. INTRODUCTION 

 When a defendant is found civilly liable for harming a plaintiff, the most important 

consideration is to provide an adequate and just remedy.
1
  The fundamental purpose of tort law is 

to make the injured party whole.
2
  Often, however, this is easier said than done.  In actions for 

wrongful death or infliction of emotional distress, a remedy might not exist that would truly 

make the plaintiff whole.  Likewise, it is difficult to make landowners whole after pollutants 

from adjoining land contaminate their own land.  The cost required to remediate contamination 

can soar into the millions of dollars, but many courts will not award damages exceeding the 

land’s lost market value, which might be only a few thousand dollars.
3
  

 The Montana Supreme Court’s recent opinion in Sunburst School Dist. No. 2 v. Texaco, 

Inc. dramatically changed the way Montana courts will address damages awarded for tortious 

injury to land.
4
  Most significantly, plaintiffs in Montana are now permitted to recover 

restoration damages exceeding their land’s lost market value when they have ―personal reasons‖ 

for wanting their land restored.
5
  In Sunburst, the plaintiffs recovered $15 million in restoration 

damages, which equals more than seven times the value of their land before the benzene 

contamination.
6
  

 The purpose of this note is to explain how restoration damages have evolved in Montana 

and other jurisdictions, and to explain what the Sunburst opinion might mean for future Montana 
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cases involving tortious injury to land and property.  The note begins with a brief overview of 

how restoration damages were conceptualized in Montana prior to Sunburst and how courts in 

other jurisdictions have approached the issue.  Then, the Sunburst opinion is discussed and 

analyzed.  In the opinion, the majority adopts Restatement (Second) of Torts § 929, which 

provides a ―personal reasons‖ exception for awarding restoration costs exceeding a land’s lost 

market value.
7
  The note presents an argument that, in terms of contamination to land, public 

reasons for seeking restoration could be as viable as personal ones.  Moreover, to ensure the 

legitimacy of restoration damages, mechanisms should be enacted to ensure plaintiffs do not 

receive a windfall from restoration damages.  The Sunburst opinion progressively and 

dramatically shifts how Montana courts conceive tortious injuries to land and property, but it 

might only be the tip of a much larger iceberg of change. 

II. AN OVERVIEW OF RESTORATION DAMAGES IN  

TORT ACTIONS INVOLVING INJURY TO PROPERTY AND LAND 
 

Under Restatement (Second) of Torts § 929, damages awarded for harm to land may 

include (a) the land’s diminution in value, (b) restoration costs, (c) lost use of the land, and (d) 

discomfort and annoyance.
8
  The most controversial of these are the first two, and courts will 

generally award either one or the other, but not both.
9
  A land’s diminution in value refers to its 

lost market value resulting from an injury.
10

  Restoration costs, on the other hand, are all costs 

necessary to restore land to its pre-injury state, which might greatly exceed its diminution in 

value.
11
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Determining the appropriate measure of damages for harm to land is controversial when 

restoration costs exceed the diminution in value.
 12

  When this is the case, courts and defendants 

are often concerned that a plaintiff will receive a windfall if excessive restoration costs are 

awarded.
13

  For instance, if a piece of land worth $500,000 is contaminated with a pollutant, its 

diminution in value might be $100,000, but restoration costs for cleanup could soar into the 

millions.
14

  The plaintiff might seek restoration damages in order to receive millions of dollars 

from the defendant but then may never actually restore the land.  Courts in both Montana and 

other jurisdictions have addressed this tension, and there is a sharp divide in the approaches 

taken when awarding damages for tortious injuries to land.  

A. Restoration damages in Montana before Sunburst 

Prior to Sunburst, Montana had not adopted Restatement (Second) of Torts § 929, but had 

instead developed its own approach through a series of important Montana Supreme Court 

opinions.  Most of those cases concerned injuries to houses or buildings rather than land.  

However, the law derived from those cases formed the foundation for the Sunburst opinion.  One 

of the first and most important Montana cases to address the issue of restoration damages for 

tortious injury to land was Spackman v. Ralph M. Parsons Co.
15

  In Spackman, the owners of a 

motel, Morris and Veronica Spackman, sued a construction company that was digging a water 

pipe from Anaconda to Butte.
16

  As workers were digging, they broke a sewage pipe, which 

flooded the Spackmans’ motel basement.
17

  Following the trial, a jury found for the Spackmans 
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and awarded restoration damages exceeding both the damaged property’s diminution in value 

and pre-injury market value.
18

  

 On appeal, the Montana Supreme Court considered the appropriateness of the jury’s 

award and noted that such damages are frequently difficult to calculate.
19

  The Supreme Court 

maintained that the purpose of awarding damages is to put the injured party in ―the same, or as 

nearly possible the same, condition as he enjoyed before the injury,‖ but added that damages 

must ultimately be based on ―good sense rather than mechanical application of [a] formula.‖
20

  

Because much of the Spackmans’ damaged property was readily replaceable with used property, 

the Supreme Court held that only the diminution in value of the damaged property should have 

been awarded.
21

  Further, the court held that the total damages awarded to a plaintiff should not 

ordinarily exceed the property’s market value.
22

  On these grounds, the court reversed and 

remanded the award.
23

  

 A decisive fact in Spackman was that the damaged property was readily replaceable and 

had a clearly identifiable market value.
24

  In terms of property that is neither readily replaceable 

nor has an easily identifiable market value, such as ―clothing, luggage, heirlooms or portraits,‖ 

the Montana Supreme Court held that the measure of damages can be based on what the property 

was worth to the owner, as long as it is not  ―fanciful or unreasonable.‖
25

  This distinction 

became important nine years after Spackman, in Bos v. Dolajak.
26
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In Bos, the Montana Supreme Court revisited the issue of restoration damages for injury 

to personal property when, as a result of the builder’s negligence, a windstorm damaged a 

landowner’s silo.
27

  As in Spackman, the Supreme Court asserted the purpose of damages, to 

make the injured party whole.
28

  However, the Court noted that awarding the property’s 

diminution in value to the plaintiff provides an unjust remedy when it fails to make the plaintiff 

whole.
29

  The Supreme Court held that diminution in value was inappropriate in the case of the 

damaged silo because—unlike the damaged property in Spackman—the silo was not readily 

replaceable.
30

  The silo did not have an established market value, and it was an integral part of 

the plaintiff’s dairy farm operation.
31

 As a result, the Supreme Court upheld a jury verdict of 

$17,626.75 for lost use of the silo and the cost of a used replacement silo.
32

  The award was more 

than double the $8,695.60 estimated diminution in value, but still less than the $30,000-$40,000 

cost of a new silo.
33

 

In both Spackman and Bos, the Supreme Court held that restoration damages ordinarily 

may not exceed the damaged property’s diminution in value or pre-injury market value, but also 

cautioned that the rule was not ―hard-and-fast.‖
34

  The Supreme Court attempted to add a degree 

of certainty to the issue fifteen years after Bos in Burk Ranches, Inc. v. State.
35

  In Burk Ranches, 

the Supreme Court delved into a controversy involving an aging state-owned dam, used for 

irrigation by farmers and ranchers.  The dam collapsed as a result of the State’s negligent 

                                                 
27

 Id. at 1259. 
28

 Id. at 1260. 
29

 Id. at 1261. 
30

 Id. 
31

 Id. 
32

 Bos, 534 P.2d at 1260, 1262. 
33

 Id. at 1259. 
34

 Id. at 1261; Spackman, 414 P.2d at 921–922. 
35

 Burk Ranches, Inc. v. State, 790 P.2d 443 (Mont. 1990). 



 6 

maintenance.
36

  Following the collapse, a downstream water user suffered outwash damage to his 

land and the loss of irrigation water.
37

  Because the State did not intend to re-build the dam, a 

jury awarded the water user $155,480 for the loss of future irrigation and $55,000 for general 

damage resulting from the outwash.
38

 

 On appeal, the Montana Supreme Court reversed the jury’s award on the basis that the 

injury was permanent rather than temporary.
39

  The Court reasoned that, by definition, permanent 

injuries to property cannot be restored.
40

  Thus, the appropriate award for such injuries should be 

the property’s diminution in value.
41

  The Supreme Court held that the water user’s injuries were 

permanent for two reasons.  First, because the State did not intend to re-build the dam, the loss of 

irrigation would indefinitely affect all subsequent owners of the property.
42

  Second, even if a 

new dam were built, the cost of doing so might greatly exceed the benefit gained from restoring 

irrigation to the water user.
43

  Consequently, the Supreme Court held that when the cost of 

restoration greatly exceeds the diminution in value, the injury is presumptively permanent and 

the appropriate award is the diminution in value.
44

  That presumption could be overcome, 

however, by statutory or common laws compelling restoration (e.g., environmental laws).
45

   

 After Burk Ranches and before Sunburst, the rule in Montana with respect to restoration 

damages was that (1) restoration costs plus damages for loss of use should be awarded for 

temporary injuries to property (i.e., injuries that could be restored), and (2) diminution in value 
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was the appropriate measure for permanent injuries to property.
46

  However, the ability to restore 

a temporary injury had to be ―actually possible‖ within the ―reasonable capabilities‖ of the 

parties, rather than ―theoretically possible.‖
47

  When the cost of restoration exceeded the 

diminution in value of the property, the injury was presumptively permanent, and the award was 

limited to the diminution in value of the property.
48

  This pre-Sunburst rule followed the 

approach taken in many other jurisdictions; however, some jurisdictions have refused to cap the 

amount of restoration damages that may be awarded. 

B.  Restoration damages in other jurisdictions 

Like pre-Sunburst Montana, when other jurisdictions decided between awarding damages 

for restoration or diminution in value, many based their decisions on (1) whether the harm was 

permanent or temporary,
49

 (2) whether recovery should be capped at the diminution in value or 

the property’s pre-injury market value,
50

 (3) whether the landowner expressed intent to restore 

the land,
51

 and (4) whether restoration costs were reasonable in comparison to the diminution in 

value.
52

 Other jurisdictions, though, have adopted Restatement (Second) of Torts § 929 to guide 

their decision-making.
53

  

Restatement (Second) of Torts § 929 presents the general rule for damages involving 

tortious injury to land:  

(1) If one is entitled to a judgment for harm to land resulting from a past invasion 

and not amounting to a total destruction of value, the damages include 

compensation for: 
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(a) the difference between the value of the land before the harm and the value 

after the harm, or at [the landowner’s] election in an appropriate case, the cost of 

restoration that has been or may be reasonably incurred . . .
 54

  

 

Comment b to this Restatement section identifies an important exception to this general rule:  

 

[U]nless there is a reason personal to the owner for restoring the original 

condition, damages are measured only by the difference between the value of the 

land before and after the harm . . . [I]f a building such as a homestead is used for a 

purpose personal to the owner, the damages ordinarily include an amount for 

repairs, even though this might be greater than the entire value of the building.
 55

 

 

Ordinarily, then, landowners are awarded the diminution in value of their land resulting from an 

injury.  However, according to comment b, when a landowner has a ―reason personal to the 

owner‖ (or ―personal reasons‖) for restoring the injured land to its original condition, damages 

may exceed the diminution in value and, perhaps, its pre-injury market value.
56

  

Many jurisdictions have followed the Restatement and comment b, but there has been 

little uniformity in its application.
57

  This possibly occurs because the Restatement does not 

explicitly define circumstances in which a landowner would have personal reasons for restoring 

the injured land.
58

  In the oft-cited Weld Co. Bd. of Co. Commrs. v. Slovek, the Colorado 

Supreme Court refused to adopt a bright-line test for determining whether it was appropriate to 

award restoration damages for a landowner’s personal reasons.
59

  In that case, the Sloveks sued 

county commissioners after the county cut an opening in a riverbank on its property that caused 

flooding on the Sloveks’ adjoining land.
60

  The flood destroyed the Sloveks’ fishing pond, 

fencing, and several trees, depositing silt and debris throughout their land.
61

  The court held the 

                                                 
54
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Sloveks were permitted to recover restoration costs exceeding the diminution in value because of 

their personal reasons for wanting the land restored.
62

  However, the court commented that the 

determination of whether restoration damages should be awarded is ―not susceptible to reduction 

to a set list and that no formula can be devised that will produce litmus-test certainty and yet 

retain the flexibility to produce fair results in all cases.‖
63

 

 In other jurisdictions, courts have gone further by holding that when landowners have 

personal reasons for restoring their tortiously injured land, restoration damages are the only 

appropriate remedy.
64

  In Roman Catholic Church v. La. Gas, another frequently-cited case, the 

archdiocese of a Catholic church sued a gas company after a gas leak erupted and severely 

burned a low-income housing complex owned by the church.
65

  The gas company admitted 

liability
66

 but argued it should pay no more than the diminution in value of the complex.
67

 The 

Louisiana Supreme Court disagreed and held that damages for diminution in value are 

inadequate when restoration costs exceed that diminution because landowners are forced either 

to sell their property or to pay for restoration out of their own pockets.
68

  

 When a homeowner’s house or structure is injured, restoration damages might exceed the 

diminution in value by only a few thousand dollars.
69

  On the other hand, when land is 

contaminated with oil, gas, or other pollutants as the result of a tortious act, the cost can be much 

larger. Contamination might only lower the land’s market value by several thousand dollars, but 

cleanup costs could rise into the millions.
70

  In cases of contaminated land, then, the distinction 

                                                 
62
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between damages for restoration and diminution in value is particularly salient.  In such 

instances, courts in other jurisdictions have primarily based their measurement of damages on 

two factors: (1) the distinction between temporary and permanent injuries (as Montana did 

before Sunburst), and (2) whether the plaintiff has personal reasons for restoring the land.  

 Courts in other jurisdictions that base their measurement of damages on the distinction 

between temporary and permanent injuries have tended to award damages only for diminution in 

value.
71

  The distinction has led to this conclusion for two reasons.  First, some courts have 

presumed that contamination is a permanent injury.
72

  Consequently, and consistent with 

Montana’s analysis in Burk Ranches, damages for diminution in value are the most appropriate 

remedy because, by definition, the contamination cannot be remediated or restored.
73

  Second, 

even if the contamination was temporary, restoration damages exceeding the diminution in value 

would prove inappropriate because ―the plaintiff’s loss would put the plaintiff in a better position 

than he or she had been in before the injury, which is never the purpose of compensatory 

damages.‖
74

  

 In contrast, courts willing to recognize a landowner’s personal reasons for restoring 

contaminated property have been willing to award restoration costs exceeding the diminution of 

the land’s value.
75

  In Felton Oil Co. v. Gee, a landowner sued the owner of a nearby 

underground storage tank after the tank began leaking diesel into the property.
76

  The landowner 

argued that the appropriate measure of damages was the cost required to restore the land to its 

                                                 
71
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pre-injury state.
77

  In delivering its opinion, the Arkansas Supreme Court relied heavily on 

Restatement (Second) of Torts § 929 comment b and held that since the landowners lived on the 

contaminated site and often had family members visit them, they had personal reasons for 

restoring their land.
78

  Thus, the landowners were reasonably justified in receiving restoration 

damages that totaled more than nine times the diminution of the land’s value.
79

  At the same time 

Felton Oil was being litigated in Arkansas, Montana courts faced, for the first time, a similar, but 

larger scale issue that came to a head in Sunburst. 

III. SUNBURST SCH. DIST. NO. 2 v. TEXACO, INC. 

A. Facts 

From 1928 to 1961, Texaco operated an oil refinery in the town of Sunburst, Montana.
80

 

According to employees of Texaco, gasoline at the refinery leaked into the ground for many 

years from pipes, overflowing tanks, and spills from train cars.
81

  Evidence of a nineteen-acre 

contamination plume underneath Sunburst was not discovered until 1955 when escaping fumes 

caused a nearby house to explode.
82

  

 Over the next few years, Texaco attempted to remediate the contamination and pumped 

out over 182,000 gallons from beneath Sunburst, but left as much as 1,000,000 gallons behind 

when the refinery closed in 1961.
83

  Twenty years later in 1981, Texaco notified the 

Environmental Protection Agency (EPA) that the refinery site and ground beneath Sunburst 
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might still be contaminated.
84

  In 1985, EPA contractors conducted a site investigation and found 

high levels of contamination in the soil and surface water around the refinery.
85

 

 Following the EPA’s investigation, the Montana Department of Environmental Quality 

(DEQ) assumed control over the site pursuant to Montana’s Comprehensive Environmental 

Cleanup Responsibility Act (CECRA)—the state’s superfund law.
86

  Given the remaining 

contamination on the site, Texaco entered a consent order with DEQ in 1989 to further 

investigate the contamination and to implement appropriate remediation.
87

  In 1995, however, 

DEQ found that Texaco continued to violate Montana’s benzene regulations for groundwater.
88

 

 Four years later, Texaco entered an investigative work plan with DEQ to analyze the 

breadth of the contamination and to evaluate remediation alternatives.
89

  Between 1999 and 

2003, Texaco proposed alternatives, and DEQ released the proposals for public comment.
90

  

Texaco’s preferred alternative for remediation was ―monitored natural attenuation,‖ which 

involved monitoring the contamination and allowing the benzene to degrade naturally over the 

course of the next 20 to 100 years.
91

  The cost of this approach would have been approximately 

$1 million dollars.
92

  

 Many residents of Sunburst were dissatisfied with the lack of progress Texaco and DEQ 

had made in more than 15 years of investigation.
93

  In 2001, as Texaco proposed its alternative 

for remediation, 82 property owners in the town (collectively ―Sunburst‖), led by a science 
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teacher at Sunburst Elementary School, filed a lawsuit against Texaco.
94

  As a result of the 

contamination, Sunburst alleged ―trespass, strict liability for abnormally dangerous activities, 

public nuisance, violation of the [state] constitutional right to a clean and healthful environment, 

wrongful occupation of property, and constructive fraud.‖
95

  They sought restoration damages in 

order to remediate the contamination underneath their land.
96

  

 Following a three-week jury trial, Sunburst was awarded $15 million dollars in 

restoration damages—more than seven times the combined pre-contamination market value of 

the properties.
97

  Sunburst requested the damages as a lump sum, rather than split among the 

plaintiffs, since they intended to use the award as a single expense for restoration.
98

  Following 

the jury’s verdict, Texaco appealed the district court’s decision to the Montana Supreme Court.
99

  

B. Majority holding 

In a four-to-three majority opinion authored by Justice Morris, the Montana Supreme 

Court affirmed the district court’s $15 million dollars award of restoration damages to 

Sunburst.
100

  Several issues were addressed, but all justices joined or concurred with the 

majority’s opinion as it related to the award of restoration damages.
101

  

Recalling its decision in Burk Ranches, the majority held that restoration costs may be 

awarded when an injury is temporary or, if it is presumptively permanent, when statutory or 
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issues fall beyond the scope of this note.  



 14 

common law compels it.
102

  The majority turned to Roman Catholic, commenting that ―if a 

plaintiff wants to use the damaged property, instead of selling it, restoration of the property 

constitutes the only remedy that affords a plaintiff full compensation.‖
103

  The majority then 

joined other jurisdictions by adopting Restatement (Second) of Torts § 929, including comment 

b, and by holding that restoration damages must be available—even in excess of the property’s 

market value—when plaintiffs have personal reasons for seeking restoration.
104

  

Based on testimony at trial, the majority concluded that the plaintiffs’ motivations for 

seeking restoration damages (i.e., to enjoy and live in their homes) were compelling personal 

reasons.
105

 At least one of the principal plaintiffs—the Sunburst school district—had reasons for 

seeking restoration that were not personal at all but were entirely public in nature (i.e., to ensure 

the safety of its students).
106

  Nevertheless, the majority held the school district’s collateral 

benefit did not negate the award of restoration damages because it would be impossible to 

remediate the contamination on the private landowners’ land without also remediating the school 

district’s land.
107

 

The majority seemed unconcerned with the windfall the plaintiffs would receive if they 

failed to remediate the contamination.
108

  Uncontroverted evidence demonstrating that the 

plaintiffs would use the award for restoration sufficiently justified restoration damages.
109

  In 

particular, the majority noted that Sunburst’s request for a lump sum, rather than a split award 

among the various landowners, illustrated the genuineness of the town’s intentions.
110
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Citing Slovek, the majority conceded that the reasonableness of restoration damages is 

generally evaluated against the land’s pre-injury market value.
111

  However, it also noted that 

capping restoration damages would only sanction a tortfeasor’s private right of eminent 

domain.
112

  A polluter could freely contaminate surrounding property and rest assured that its 

liability would be limited to the market value of the property, irrespective of restoration costs.
113

  

Surrounding landowners, in turn, would be forced to either live with the exposure to toxic 

chemicals or leave their land.
114

  Consequently, when a plaintiff has personal reasons for seeking 

restoration, restoration damages should be awarded to the extent necessary to completely restore 

the land—no more and no less.
115

 

C. Concurring opinion 

Chief Justice Gray singularly wrote a concurring opinion, in which she challenged the 

majority’s basis for affirming the restoration damages.
116

  Specifically, Chief Justice Gray 

disagreed with the majority’s adoption of the personal use exception for restoration damages 

from Restatement (Second) of Torts § 929 and comment b.
117

  Chief Justice Gray contended that 

the Court was free to award restoration damages without adopting the Restatement because 

Montana’s case law, embodied in Bos and Burk Ranches, did not preclude such an award.
118

  

Moreover, the Chief Justice argued that the record was insufficient to justify restoration 

damages on the basis of the plaintiffs’ personal reasons.
119

  Only six of the eighty-two plaintiffs 

testified at trial, and the list of plaintiffs included ―the partnership Sonnemaker Farms, estates of 
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deceased property owners, people whose listed addresses are not in Sunburst, and the school 

district.‖
120

  At least two of the six plaintiffs testifying indicated they had considered selling their 

property or were considering it at the time.
121

  Chief Justice Gray reasoned that by awarding 

restoration damages to all plaintiffs on the basis of personal reasons – when only a few had 

indicated such a motivation for seeking restoration damages – the majority had applied the 

personal reasons exception far too broadly .
122

 

Ultimately, Chief Justice Gray concurred with the majority in awarding restoration costs 

to the Sunburst plaintiffs.
123

  She reached this conclusion by highlighting Texaco’s failure to 

provide evidence at trial that the contamination was permanent.
124

  Had Texaco offered such 

evidence, it would have been in a position to argue, pursuant to Burk Ranches, that the damages 

should have been limited to the surrounding properties’ diminution in value.
125

  But Texaco 

failed to make that argument. Given the flexibility that Montana courts have in awarding 

restoration damages, Chief Justice Gray maintained the district court was free to assume the 

contamination was temporary and to award restoration damages exceeding both the diminution 

in value and pre-contamination market value of the properties.
126

 

V. ANALYSIS 

A. Contamination as a temporary or permanent injury 

 

 In delivering its opinion, the majority initially appeared to ground its analysis of 

restoration damages on the distinction between a temporary injury and one that was 
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presumptively permanent, due to costs.
127

  Ultimately, the presumptive permanence of the 

contamination and whether there existed statutory or common law theories to overcome that 

presumption had no bearing on the majority’s decision to uphold the restoration damages. 

Instead, the majority turned to comment b of the Restatement (Second) of Torts § 929.
128

  By 

doing so, the majority suggested that when a plaintiff landowner has personal reasons for 

restoring his land, restoration damages may be awarded irrespective of whether the injury is 

temporary or presumptively permanent.
129

  The only threshold question is whether restoration is 

more than a mere ―theoretical possibility.‖
130

  

 Within the context of contaminated land, the irrelevance of the temporary/permanent 

dichotomy is logical.  All contamination is ―temporary‖ in so far that it will eventually degrade 

into benign substances (even if it takes millennia to do so).
131

  Even Texaco, which would have 

benefited by arguing that the contamination beneath Sunburst was permanent, maintained the 

benzene would eventually break down into innocuous agents.
132

  Had Texaco argued the 

contamination was permanent, and not temporary or presumptively permanent, it would have 

only paid the diminution in value of the aggregate properties.  Because it had to concede the 

contamination was temporary, Texaco became subject to the personal reasons exception in 

comment b of Restatement (Second) of Torts § 929.  

 In contexts other than contaminated land, the temporary/permanent distinction still 

appears both relevant and valid after Sunburst.  If a plaintiff landowner seeks restoration 

damages exceeding the injured land’s market value, those damages will not be awarded if 
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restoration is impossible.  Recalling Burk Ranches, the Montana Supreme Court refused to award 

a landowner damages for his lost access to irrigation after a state-owned dam negligently 

collapsed.
133

  The landowner was limited to recovering damages for the diminution in his land’s 

value because the dam was not going to be rebuilt, which made restoration impossible and the 

injury permanent.
134

  In that instance the temporary/permanent distinction was useful precisely 

because that injury—unlike contamination to the land—was theoretically either temporary (i.e., 

the dam would be rebuilt) or permanent (i.e., the dam would not be rebuilt).  Under Sunburst, 

though, it is an open question whether the landowner might have compelled the county to rebuild 

the dam if he had personal reasons for wanting it rebuilt or restored.
135

  

B. The scope of the “personal reasons” exception 

 

 The most profound aspect of the majority opinion is its adoption of the personal reasons 

exception for awarding restoration damages.  As discussed above, restoration damages ordinarily 

may not exceed the pre-injury market value of land and the land’s diminution in value in some 

jurisdictions.  When a landowner has personal reasons for seeking restoration, though, 

restoration damages are virtually unbound. Under Restatement (Second) of Torts § 929 comment 

b:  

If…the cost of replacing the land in its original condition is disproportionate to 

the diminution in the value of the land caused by the trespass, unless there is a 

reason personal to the owner for restoring the original condition, damages are 

measured only by the difference between the value of the land before and after the 

harm.
136
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If a landowner has a personal reason for restoring injured land, there is no requirement that the 

award be proportional to the diminution in value. Restoration costs are only bound when the 

plaintiff has no personal reason for restoring the land. 

 The Sunburst plaintiffs benefited greatly from articulating personal reasons for wanting 

the contamination cleaned up—for example, to ―enjoy and live in their homes.‖
137

  Chief Justice 

Gray’s concurrence raises poignant issues concerning the scope of the personal reasons 

exception.
138

  How many personal reasons are sufficient?  How many plaintiffs with personal 

reasons are necessary?  And, are those reasons merely ―window dressing‖ for the public policy 

justification of restoration damages?  

As Chief Justice Gray noted, only six of the eighty-two plaintiffs testified at trial, and two 

of those either had considered or were considering selling their property.
139

  Moreover, it 

appeared that many plaintiffs, including the Sunburst school district, had no personal interest in 

their land at all, but rather had a public or business interest.
140

  For instance, from the school 

district’s perspective, there was likely an interest in ensuring the safety of its students (i.e., a 

public interest).
141

  Had those plaintiffs sued Texaco individually, they could not have recovered 

restoration damages under the personal reasons exception; instead, their damages would have 

been limited to their land’s diminution in value.  Because at least some plaintiffs had personal 

reasons for seeking restoration, businesses and the school district were allowed to collaterally 

benefit. 
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If public institutions are permitted to benefit collaterally from the personal reasons 

exception, they might argue it would be logically consistent to recognize public reasons for 

seeking restoration damages as well.  Further, permitting a public institution to collaterally  

benefit from the personal reasons exception—and not applying the rule if the institution was the 

sole plaintiff—might result in increased litigation, higher court costs, and perhaps wider spread 

contamination.  

Suppose, for instance, the events underlying Sunburst were identically replayed in the 

future.  Should the school become aware of contamination beneath its land and wish to recover 

restoration costs by suing the polluter, it must first persuade an adjoining private landowner—

whose land is also contaminated and who has personal reasons for seeking restoration—to join 

the lawsuit.  If the adjoining landowner’s contamination cannot be remediated without 

remediating the school’s contamination, the merits of the lawsuit would be identical with or 

without the adjoining landowner.  But, because the adjoining landowner must join the lawsuit for 

the school to recover restoration costs exceeding the diminution in value, litigation time and 

expense increase.  Moreover, it is reasonable to expect that a public institution might delay filing 

the lawsuit to allow the spread of contamination to an adjoining landowner who can provide the 

personal reasons ―silver bullet.‖ 

Landowners might also argue that public reasons for seeking restoration damages should 

be recognized in the same way as personal reasons because the benefits of restoration can never 

be limited to a single party.
142

  To allow for restoration costs exceeding diminution in value only 

when there are personal reasons for restoration implies that restoration is exclusively a personal 

benefit.  For instance, a landowner might want contamination remediated because she lives on 
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that land and is concerned for her personal safety.  Even if the contamination is limited only to 

her property, she will not be the only beneficiary of restoration.  Other people will someday own 

that land and benefit.
143

  Moreover, the surrounding community will benefit from cleaner air and 

groundwater.  Thus, at least in the case of contamination, it is somewhat of a misnomer to 

classify a reason for seeking restoration damages as purely ―personal.‖  In reality, it is likely 

impossible to separate personal and public reasons for seeking restoration damages. 

Broadening the scope of the personal reasons exception to include public reasons would 

not undermine the ideal of the rule of law.  Rather than ―legislating from the bench,‖ an 

acknowledgement of public reasons for seeking restoration is a development of the principled 

precedent that injured landowners should be made whole in tort actions.
144

  Landowners—

whether public or private—can have both public and personal reasons for wanting their injured 

land restored.  And, as the Montana Supreme Court has held, restoration is likely to be the only 

way to make a landowner whole.
145

 

C. Calming the fear of a plaintiff’s windfall from restoration damages 

 

  Like defendants and some courts in similar lawsuits, Texaco maintained that restoration 

damages exceeding both the contaminated land’s diminution in value and its market value were 

inappropriate because the Sunburst plaintiffs might receive a windfall.
146

  After all, Restatement 

(Second) of Torts § 929 does not explicitly require awarded restoration damages to be spent on 

restoration.  It is conceivable that the Sunburst plaintiffs could have sold their contaminated land 

without restoring it and reaped a seven-fold profit from the restoration damages award.  
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  The evidence, however, convinced the Montana Supreme Court that the Sunburst 

plaintiffs would actually use the restoration damages for restoration.
147

  Courts in future cases 

might not be as convinced.  But when the evidence suggests that plaintiffs might not use 

restoration damages for restoration, a court may put mechanisms in place to ensure the award is 

appropriately used.  Judicially or administratively sanctioned measures that ensure cleanup 

occurs will preserve the integrity of restoration damages, irrespective of whether plaintiffs 

manifest a legitimate intent to use restoration damages for restoration.  As the Sunburst plaintiffs 

proposed, one option is to invite the court to issue an order establishing a constructive trust that 

would administer the cleanup expenses.
 148

  Although the trial court found such an order 

unnecessary, other jurisdictions have adopted this approach.
149

  According to Restatement of 

Restitution § 160, a constructive trust may be created ―[w]here a person holding title to property 

is subject to an equitable duty to convey it to another on the ground that he would be unjustly 

enriched if he were permitted to retain it.‖
150

  At its most basic level, such a trust requires a 

creator (i.e., the court), a beneficiary, a trustee, and trust property (i.e., the restoration 

damages).
151

  The beneficiaries of the trust could be both the plaintiffs and future property 

owners, or just the general public if the trust was also construed as a charitable trust.
152

  In terms 

of a trustee, the court would be at liberty to appoint a ―professional mediator, scientist, 

governmental entity [e.g., DEQ], landowner or other trusted designee.‖
153

 

 Legal scholars have advanced a number of other mechanisms beyond the creation of a 

trust.  Mary Balhoff, for instance, argues that a potentially effective approach is to enact 
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legislation requiring the payment of restoration damages into the registry of the court.
154

  The 

court would then pay for the cleanup out of the registry as expenses arise.  Alternatively, 

Bourgeois contends that administrative agencies, such as Montana’s DEQ, should provide 

oversight of the restoration and its costs, rather than the courts.
155

  Through what he terms a form 

of ―quasi-primary jurisdiction,‖ a state may enact legislation assigning an administrative agency 

the power to resolve a claim and to oversee cleanup.
156

  Some states, including Wisconsin,
157

 

Mississippi,
158

 and Oklahoma,
159

 have adopted this approach.
160

   

 The Montana Supreme Court attempted to calm the fears that the Sunburst plaintiffs 

would receive a windfall by highlighting the evidence demonstrating they would actually use the 

restoration damages for restoration.
161

  When such evidence in the future is less convincing, 

courts might wish to consider additional mechanisms designed to ensure that restoration costs are 

appropriately used.  By doing so, courts will reinforce the legitimacy of restoration damages that 

exceed a property’s market value or diminution in value. 

VI. CONCLUSION 

 The Montana Supreme Court recognized in Sunburst that landowners who have a 

personal interest in their land are only made whole when their land is fully restored.
162

  This 

conclusion rests on the proposition that landowners might have more than a monetary interest in 

their land.  In particular, their interest is often defined by and expressed through the tapestry of 

personal connections they share with their land.  Merely awarding a land’s diminution in value 
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resulting from an injury to that land, such as pollutant contamination, does not remedy the harm 

to these connections.  In that respect, the Montana Supreme Court’s adoption of Restatement 

(Second) of Torts § 929, including the personal reasons exception, is an affirmative step towards 

a more harmonized conception of damages for tortious injury to land. 

 As the jurisprudence of restoration damages develops in Montana, two unresolved issues 

in Sunburst will likely need to be addressed.  First, the scope of the personal reasons exception 

must be clarified.  If public institutions are permitted to collaterally benefit from the exception 

and if the distinction between personal and public reasons for restoration is clouded, then there is 

a compelling argument that public reasons should be acknowledged just like personal ones.  

Second, to ensure that plaintiffs do not look to restoration damages for a windfall, mechanisms 

might need to be put in place that guarantee restoration damages will actually be used for 

restoration.  These and other issues will surely arise as Montana courts develop the law of 

restoration damages, but the course should inevitably lead to a more just approach to tort actions 

involving injury to land. 


