MARY J. BAKER REVOCABLE TRUST V. CENEX HARVEST STATES, COOPERATIVES., INc.!

Before a contract term may be interpreted by a court, an ambiguity must exist.> But how
does a court determine whether a term is ambiguous? Previously, Montana case law contained
seemingly inconsistent holdings on whether extrinsic evidence could be considered to determine
that a contract term was ambiguous.® In Mary J. Baker Revocable Trust v. Cenex Harvest States,
Cooperatives, Inc. the Montana Supreme Court clarified that a judge could consider objective,
extrinsic evidence to determine whether a contract term is ambiguous.*

The case involves a debate over the meaning of terms in a right-of-way agreement.”
Cenex Harvest States, Cooperatives, Inc. and its subsidiary, Front Range Pipeline, LLC.,
(“Cenex”) acquired easements for the Front Range Pipeline, a 320-mile system of pipe that it
would use to transport crude oil from Canada to Laurel, Montana.® For most of the distance, a
36-strand fiber optic cable was laid in the same trench as the pipeline.” In 1994 and 1995, Cenex
entered right-of-way agreements with Linda Eklund and the Mary J. Baker Revocable Trust
(“Landowners™) to place the pipeline and cable on their lands.® The agreements specified that
the pipeline would run on the Landowners’ property “together with a buried fiber optic
communications cable.”® The agreements also stated “the rights herein granted may be assigned

in whole or in part.”*
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In 2003, the Landowners sued Cenex for breach of the agreement because Cenex leased a
portion of the fiber optic cable to TRI Touch America (“TRI”)." The lease gave TRI exclusive
use of 32 strands for 25 years with Cenex retaining the four other strands for their own use.*
The Landowners argued the fiber optic lease exceeded the scope of the right-of-way agreement
because they believed the agreement only allowed the cable to be used for monitoring the
pipeline.”® They claimed the TRI Lease was a revenue-producing scheme that constituted a
conversion of money and trespass on the Landowners’ property.** Both the Landowners and
Cenex moved for summary judgment.*

Though the Landowners and Cenex both declared the granting language unambiguous,
they disputed the meaning of the clause granting Cenex the right to bury the pipeline “together
with” the fiber optic cable.® The Landowners argued that “together with” meant “in connection
with,” and, thus, the cable was supposed to be used “in connection with” the pipeline and limited
to monitoring of the pipeline.!” The Landowners also argued there were circumstances that
supported their interpretation and argued that Montana Code Annotated § 1-4-102 (2007) gave
the judge authority to consider the circumstances in interpreting the contract.’® The statute states
“For the proper construction of an instrument, the circumstances under which it was made,
including the situation of the subject of the instrument and of the parties to it, may also be shown

so that the judge is placed in the position of those whose language the judge is to interpret.”19 In
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contrast, Cenex argued the contract did not limit the use of the fiber optic cable and gave Cenex
the right to assign any rights within the contract to a third party.?

The district court agreed with Cenex and held the language was unambiguous and the
contract did not limit the use of the fiber optic cable.?* The district court also ruled Montana
Code Annotated 8 1-4-102 only allows judges to consider extrinsic circumstances if the contract
language is ambiguous.”” Since the judge held extrinsic evidence could not be considered, the
district court awarded summary judgment to Cenex.?®

The Landowners appealed to the Montana Supreme Court alleging in part that the district
court failed to consider the circumstances under which the right-of-way agreements were drafted
and granted.** In support of their position, they cited Montana Code Annotated § 1-4-102,
claiming the statute allows a judge to take into account outside information when determining
whether a contract is ambiguous.”

The Court noted that its previous decisions had taken contradictory stances on whether a
contract must be ambiguous for § 1-4-102 to apply.?® The Court clarified its position and held
that 8 1-4-102 allows a court to consider the circumstances in which the contract was made to
determine whether a contract is in fact ambiguous.?” However, the Court limited what evidence
would be allowed. The Court stated:

We emphasize, however, that not all “circumstances” are admissible for this

purpose. . . . [A]n instrument does not contain an ambiguity simply because the

parties have or suggest opposing interpretations thereof or disagree as to whether
the language is reasonably open to just one interpretation. Rather, the
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determination of whether an ambiguity exists in a contract is made on an
objective basis.?®

The Court noted two advantages to allowing objective evidence while excluding
subjective evidence. First, subjective evidence can be “self-serving” and “difficult to verify,” but
with objective evidence, “the ability of one of the contracting parties to fabricate such evidence
is limited.”®® Second, subjective evidence creates a fact question that must be brought before a
jury.*® By limiting evidence to objective evidence, a judge can act as a gatekeeper.*

The Court outlined the process for how courts should use extrinsic evidence for contract
interpretation:

[T]he evidence is considered by the court to enable it to determine whether the

contract or clause is ambiguous; if it is not, the inquiry ends and parol evidence is

kept from the jury. If, however, the judge is convinced by the extrinsic evidence

that an ambiguity exists, the evidence is presented to the jury so that it may

determine, on the basis of the written contract, as explained or supplemented by

the extrinsic evidence, which of two or more meanings the parties intended.*

After clarifying its position on the application of § 1-4-102, the Court held that because
the Landowners and Cenex agreed the language was unambiguous, there was no need to consider
extrinsic evidence to determine whether an ambiguity existed.*® Without admissible evidence to
the contrary, the Court determined the clause was not ambiguous and that the district court had
not erred in determining there was no genuine issue of material fact.*

In Mary J. Baker Revocable Trust, the Montana Supreme Court provided a clear standard

for determining whether a contract is ambiguous. While allowing extrinsic evidence to prove an
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ambiguity, the Court explicitly excluded subjective evidence. By doing so, the Court allowed for
extrinsic evidence while preventing every contract dispute from becoming a question of fact.

— Scott Peterson



